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No. 11959 


IN THE 


United States 
Court of Appeals 


FOR THE NINTH CIRCUIT 


INDEPENDENCE LEAD MINES COMPANY, 
an Arizona Corporation, 
Appellant, 
VS. 


AuMA R. KINGSBURY AND 
OLGA MARQUARDT, 
Appellees. 


PETITION FOR REHEARING EN BANC 


Appellant respectfully prays that this cause be re- 
heard and reconsidered en bane, and prays for a re- 
consideration of the opinion filed herein February 28, 
1949, by reason of the dissenting opinion likewise filed 
herein, and because of the following points in which 
the appellant believes that the court fell into substan- 
tial and serious error on the legal and factual issues 
involved and presented by appellant in this cause: 


I. 


The court erred in holding that the fraud charged 
and complained of in the petition was made an issue 
in the litigation and was concluded by the stipulated 
judgment against the appellant prior to the filing of 
the petition for vacating said judgment. 
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The record in this cause, and particularly the un- 
disputed allegations of fact in the appellant’s petition 
to reopen and vacate the judgment, indicate, in our 
opinion, that there never was a litigation of any issue 
between appellant and appellees which in law or equity 
could sustain the then president of the appellant, F. C. 
Keane, in generously handing over to the appellees 
every last single share of Clayton stock held in the 
treasury of the appellant and including all of the trust 
stock held for the benefit of common stockholders by 
reason of a dividend previously declared to them. It 
must be conceded that it was quite a considerable time 
after appellees commenced an action to compel the 
payment to them of dividend Clayton stock by the 
appellant (Tr. page 2, et seq.), that appellant’s presi- 
dent, I’. C. Keane, who was then acting illegally as 
president of the appellant corporation, filed any an- 
swer in the cause (Tr. pages 38-48, incl.). It appears 
that Keane, who was then acting as president of the 
appellant corporation, made no answer of any kind 
going to the merits of appellees’ complaint until al- 
most one whole year had expired from the date of filing 
the complaint. Within two months after Keane, il- 
legally acting as president of the corporation, filed 
an answer in the cause, appellees amended their com- 
plaint (Tr. page 43), entered into a stipulation with 
Keane and appellant corporation (Tr. page 45), and 
entered a stipulated judgment against the appellant 
(Tr. page 48). 


’ 
' 


Within one month after appellees commenced their 


) 


action in Jiume of 1945, they caused notice in writing 
to be sent to the Clayton Silver Mines Company and 
its officers at its office in Wallace, Idaho, to stop 
forthwith all further transfers of Clayton stock he- 
longing to the Independence Lead Mines Company; 
and appellees threatened that if said Clayton Silver 
Mines Company did not comply with said notice, they, 
the appellees, would immediately bring injunction pro- 
ceedings to prevent any further disposition or trans- 
fer of such stock (Tr. pages 72, 73). The record in- 
dicates that there were no further sales of Clayton 
Silver Mines stock by F. C. Keane for the personal 
account of I. C. Keane, who was acting as president, 
Or at all, after the year 1945 (Tr. pages 97, 98, 99, 100). 
We think it obvious that appellees’ notice to Clayton 
Silver Mines Company was definitely effective; that 
the Clayton Silver Mines Company did heed the notice ; 
and that Keane was likewise informed or had knowl- 
edge of said notice and threat; because it does not 
appear that Keane made anv further sales or transfers 
after the notice given in July of 1945 even though the 
appellant company still had in its treasury at the time 
of appellees’ notice and threat of injunction the sum 
of approximately 170,000 Clayton shares. (In con- 
nection with the above, see Note 5, majority opinion, 
and reference Note 7, dissenting opinion. ) 


The record further discloses that all of these re- 
maining 170,000 shares were retained by Keane until 
they were awarded to appellees here by stipulated 
judgment of appellees and the then acting president, 
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Keane. Keane at the time of appellees’ notice and 
threat of injunction directed toward Clayton Silver 
Mines had misappropriated 218,000 shares of Clayton 
Silver Mines Company stock held and owned by ap- 
pellant corporation, and it does not appear that after 


appellees’ notice and threat a single share was further | 
disposed of. Appellees got the balance. (In this con-— 


nection, likewise see table and breakdown of Clayton | 


stock held by Independence, in dissenting opinion.) | 


Keeping the above facts in mind, we turn to the 
appellant’s petition to vacate the judgment, entered 
on behalf of appellees with Keane, the defaleating 
alleged president of appellant. Such petition has al- 
ready been the subject of discussion in the opinion of 
this court, and in the dissent. However, it is most 
important to point out that in analyzing the sequence 
of events related above, and keeping them in mind 
at all times along with the implications logically de- 
ducible from them, we find that the petition alleges 
that appellees knew all about Keane's misappropria- 
tions and dissipation of the company assets; that they 
knew the stipulated judgment entered into between 
them and Keane and the appellant would give them 
stock of other common stockholders already impressed 
with a trust character; and that they were definitely 
told by one John Sekulic, an emissary of the defaleat- 
ing alleged president Keane, of all the facts and cir- 
cumstances of the appellant corporation’s situation 
and Keane’s defaleations before they took the Clayton 
stock by the collusive judgment (Tr. pages 73, 74, et 


D 


seq.; Appendix pages 49, 50, 51, appellant’s opening 
brief). 


It therefore appears upon the undisputed facts in 
the petition, the truth of which are admitted by ap- 
pellees’ motion to dismiss directed against appellant’s 
petition to reopen and vacate, that none of the fraud 
alleged in the petition to reopen and vacate was ever 
in issue or was ever litigated or concluded by the 
judgment in favor of the appellees. It would appear 
ather that the frand and collusion determined the 
judgment and actively and positively prevented any 
proper real contest of any issues between the appellees 
and appellant. Therefore, inasmuch as the petition 
to reopen directly alleges by facts pleaded the partici- 
pation of the appellees with the appellant in the fraud, 
the appellees, by reason of such participation, pre- 
vented any real contest or htigation on the merits of 
the controversy existing between appellees and ap- 
pellant. 


Il. 


The court erred in holding that Keane and the other 
directors were at least de facto officers in their rela- 
tions with appellees. 


The majority opinion in this ease states as follows: 


“The petition avers that since the death of 
Marquardt in 1942 Independence had been under 
the control and domination of one Keane, its act- 
ing president; that Keane was currently disquali- 
fied to act as an officer because no longer a stock- 
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holder; and that the two other directors serving 
with and appointed by Keane were not stockhold- 
ers, hence were also disqualified from acting. No 
stockholders meeting, it is said, had been held for 
eight years. It is averred that appellees, well 
knowing these facts, dealt with Keane in the set- 
tlement of their suit. From the recitals of the 
petition as a whole, however, tt is plain that Keane 
and the other directors were at least de facto of- 
fieers. Cf. Wletcher, Cyc. Corp., Vol. 2)@i eis 
paragraphs 372-390. Keane was and for years 
had been in open and unchallenged possession of 
the office, discharging its duties under color of 
authority and with the acquiescence of the gen- 
erality of stockholders. The latter appear to have 
recognized his authority to act for the corpora- 
tion; and there is no allegation that they them- 
selves were unaware of the true nature or infirmi- 
ties of his tenure. The very dividend from which 
this litigation stemmed had heen declared and was 
in process of distribution by Keane and his as- 
sociates acting as officers and directors. The com- 
mon stockholders had sought the dividend at their 
hands, recognized their authority to declare 1, 
aud claimed and accepted its fruits. We think 
Independence, speaking here ostensibly for the 
common stockholders, is in no position to chal- 
lenge Keane's official status.’’? (Italies supplied.) 


It appears from the above that the court approves 
the position taken by appellees in their brief (see ap- 
pellees’ brief, pages 29-32, incl.) and it holds, further- 
more, that the Independence Lead Mines Company 
speaking for and on behalf of the common stockholders 
is in no position to challenge Keane’s official status. 
It can be coneeded that generally many of the common 
stockholders were under the impression that Keane 
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was the legally elected president of the appellant cor- 
poration; and that Keane discharged his duties under 
color of authority and with the acquiescence of many 
of the stockholders. However, the record indicates 
that defendant Keane had not been entirely in open 
and unchallenged possession of the office (Tr. page 86). 


Assuming, however, the majority opinion’s state- 
ment as it respected Keane’s relationship to many of 
the stockholders, it does not follow that appellees here 


who dealt with Keane, knowing tn fact that he was 
not even an officer de jure of the appellant corpora- 


tion, are free from liability to appellant corporation 
and its common stockholders for the Clayton Silver 
Mines Company stock and money which they received 
from the corporation as a result of a collusive, fraud- 
went, stipulated judgment. 


The reason for the de facto doctrine has been stated 
as follows: 


The reason for the rule was also well stated by 
Justice Clopton in Alabama as follows: ‘The doc- 
mime ot thesvalhdity of the acts of officers de 
facto rests on public policy and justice. The of- 
ficial dealings of directors de facto with third 
persons are sustamed as rightful and valid, on 
the ground of continuous acquiescence by the cor- 
poration, and suffering them to hold themselves 
out as having such authority; thereby tndueing 
others to deal with them in sueh capacity. The 
theory of the doctrine of officers de facto, and 
the principles sustaining the validity of their of- 
ficial acts, are that, though wrongfully in office, 
vet exercising power and functions appertaining 
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to such office, justice and necessity require, for 
the protection and preservation of the rights and 
interests of third persons, that their acts, within 
the scope of official authority and duty, shall be 
sustained.’ ’’ (Italics supplied.) (Fletcher Cy- 
clopedia Corporations, Perm. Ed., Vol. 2, Sec. 384, 
page 163.) 


It seems clear from the above that if the stockhold- 
ers of a corporation, or the corporation by acquiescence 
allows officers to act and to deal with third persons, 
then the official dealings of those officers de facto 
are rightful and valid—if, however, such conduct of 
the corporation in its acquiescence thereby imduces 
others to deal with them in that capacity. That situa- 
tion ts not present here. The petition to vacate the 
judgment alleges as facts admitted by appellees’ mo- 
tion to dismiss, that neither F. C. Keane nor two other 
so-called directors were in fact lawful directors of the 
appellant corporation (Tr. page 58); and the petition 
further alleges that appellees well knew these facts 
and well knew that there was no legal board of di- 
rectors—the appellees in fact knew that neither F.C. 
Keane nor the others were de jure officers (Tr. pages 
61, 70, 71, 85). There was no question of appellees be- 
ine misled by Keane, the appellant, or appellant’s 
stockholders, and there is no question involved con- 
eerning the protection of their rights, if any, as im- 
nocent third parties. 


The rule applicable to appellees is as follows: 


“Hrception where person dealing with officers 
not misied. The de facto rule will not be extended 
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to a case where a person dealing with alleged cor- 
porate officers is not misled, nor induced to be- 
lieve that he is dealing with legal officers, but has 
knowledge that the person pretending to be an 
officer is not a de jure officer.’’ (Fletcher Cyclo- 
pedia Corporations, Perm. Ed., Vol. 2, Sec. 385, 
page 163.) 


A Washington case cited to the text, namely, Grove- 
tid Improvement Company vs. Farmers’ Supply Com- 
any, 25 Wash. 344-346, 65 Pac. 529, states in part as 
ollows: 


‘““The rule that third persons dealing with de 
facto officers of a corporation are protected in 
such dealings has no application. The rule is de- 
signed for the protection of tnnocent third per- 
sons, who have dealt with such officers without 
hnowledge of their true character. But here the 
evidence offered tended to show that the manager 
of the respondent, who represented it in the mak- 
ing of the lease, was one of the persons intruding 
into the offices ‘of the corporation which purport- 
ed to execute the lease; and, as he had knowledge 
of the lack of authority of the intruders to rep- 
resent the corporation, his knowledge inust be im- 
puted to the respondent.’’ (Italics supplied.) 


Also, it has been stated as follows: 


‘*(4) But different considerations arise when 
the protection of third parties is not involved. 
A person clothed with apparent authority mav be 
a de facto officer to the general public and to in- 
nocent third persons, but not such where his own 
rights are involved, nor to those fully advised of 
his status, nor as against one showing a prima 
facie right to an office he unlawfully withholds.’ 
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(Carpenter us. Clark, 217 Mich. 63, 185 N. W. 
868, 870.) (Italics supplied.) 


The discussion and authority cited above determines 
that appellees did not acquire any right in the capacity 
of innocent parties that would clothe them with im- 
munity from the present action of the appellant cor- 
poration, by reason of any dealings with de facto of- 
ficers. Surely this appellant corporation has a right 
to prove, if it can, that the appellees dealt with in- 
dividuals whom appellees knew had no legal right, or 
any right at all, to represent the appellant corporation. 


IDOE 


The court erred in holding that Keane’s anxiety to 
prevent exposure was not a moving factor which in- 
duced the settlement. 


We are obliged to assume, in view of the court’s 
language (majority opinion), that it has held that 
Keane was re-acquiring substantial amounts of Clay- 
ton stock and that he made a public disclosure of the 
internal affairs of the Independence Lead Mines Com- 
pany of his own irregularities as president. We feel 
obliged to assume also that the court is of the opinion 
that sueh disclosure by Keane was in the nature of a 
voluntary disclosure. The opinion of the court re- 
fers to the audit of the Independence Lead Mines Com- 
pany in support of the above. In that connection, it 
is important to note the language in the petition of 
appellant set forth at page 89 of the transcript. (Ref- 
erence is made to this complete proceeding (L. J. Hop- 
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ins and W. E. Cullen vs. Independence Lead Mines 
lompany), and the same is included by reference in 
1e petition of appellant to vacate the judgment. See 
1. Page 61. Also see Tr. page 76.) The allegation to 
hich reference is made, in the interest of convenience 
; set out herewith: 


“XIV. Fora long period of time the said In- 
dependence Lead Mines Company, and more par- 
ticularly its President, F’. C. Keane, for his own 
purposes and for the purpose of concealing the 
true condition of the affairs of said Company, 
neglected, failed and refused to file a report for 
the year 19438 and for the year 1944 and for the 
year 1945, as required by the rules and regula- 
tions of the Securities and Exchange Commission 
of the United States of America, and the rules 
and regulations of the Standard Stock Exchange 
of Spokane, Washington, and the rules and regu- 
lations of the Spokane Stock Exchange of Spo- 
kane. Washington, and the Secretary of the Se- 
eurities and Exchange Commission threatened to 
withdraw the said stock from its registration and 
from its trading on the Standard Stock Exchange 
and on the Spokane Stock Hxrchange unless such 
reports were. filed, so that, on or about the 20th 
day of March, 1947, such reports were filed with 
an audit made by L. J. Randall, a certified public 
accountant of the City of Wallace, Idaho, and 
which said reports were signed and filed by F. C. 
Keane as President of the Independence Lead 
Mines Company and by William Mullen, as Sec- 
retary of the said company, as accurate and cor- 
rect reports in regard to the condition of the af- 
fairs of the Independence Lead Mines Company.”’ 
(Italics supplied.) 


It is likewise of interest to note that while the lti- 
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gation was pending between appellees and F. C. Keane | 
and the appellant corporation in the years 1945 and | 
1946, that F. C. Keane made no disclosure of his own 
irregularities or of the internal affairs of the Inde- 
pendence Lead Mines Company for those years by the 
required reports to the Securities and Exchange Com- 
mission; the only disclosure Keane made was the sur- 
reptitious disclosure to the appellees shortly prior to 
the time that they secured their stipulated judgment 
against appellant corporation. It 1s our considered 


opinion that the one and only reason for the filing of 
the report by F. C. Keane in the year 1947 was the 
threat of the Securities and Exchange Commission 
to withdraw the Independence Lead Mines Company 
stock from trading. That action of the Commission | 
would, of course, have exploded the affairs of F. QC. 
Keane and the Independence Lead Mines Company 
in a more abrupt and resounding fashion than was 
possible by the institution of the receivership suit (Tr. : 
page 82, et seq.). The above likewise indicates the 
direct Selatan of Keane’s mismanagement and mis- | 
deeds to the acts of appellees, who, with knowledge of 
those facts, employed them in their own interest to 
prevent any trial of any issue then existing between 


mit to this Honorable Court that it would be almost 
impossible to prove direct threats against Keane, but 
the circumstances involved herein, when considered 
as a whole with all reasonable deductions and infer- 
ences from such circumstances, logically display the 


| 
appellees and appellant corporation. Likewise we sub- : 
whole pieture of the collusive judgment entered against 
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he appellant corporation. (Likewise in this regard 
ee Section IV below.) 


IDE 


The court erred in holding that there was no col- 
usion or connivance engaged in by the appellees. 

The court refers in its opinion to Restatement of 
he Law of Judgments, Section 122, comment ‘e’. The 
atter part of the comment (see page 597, Restatement 
ft the Law of Judgments) is as follows: 


“Duress has the same effect as collusion and ts 
similar to it. It differs from collusion only in 
that there is a threat of a disagreeable alternative 
to the fiduciary if he does not act in violation of 
duty to the beneficiary instead of a henefit con- 
ferred upon or promised to him for such action.’’ 
(Italies supplied.) 


In view of the above, and keeping in mind the defi- 
ution of ‘connivance’ (see appellant’s reply brief, 
yage 8), we suggest that duress and collusion were 
resent, and are properly pleaded by appellant in 
he petition to vacate; and that such acts, charged as 
laving been emploved by appellees, are admitted by 
ippellees’ motion to dismiss. It must be remembered 
hat appellees by stipulated judgment settled with ap- 
dellant corporation, through Keane, and received from 
t, through Keane, all of its shares of Clayton Silver 
Mines Company stock, besides a sizeable amount of 
2ash, in June of the vear 1946 (Tr. pages 48, 49, 50), 
Uthough prior to that time appellees knew by reason 
of the visit from Mr. Keane’s emissary, John Sekulic 
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(Tr. pages 73, 74, 75), that Keane had misappropri- 
ated and taken unto himself 218,000 shares of Clayton 
Silver Mines Company stock belonging to the appel- 
lant corporation and its stockholders, including both 
of the appellees. Despite the knowledge of the mis- 
appropriations of Keane which were brought to the 
attention of the appellees prior to the stipulated judg- 
ment entered into with them by the appellant and with 
Keane, they did nothing but take all of the balance of 
the Clayton Silver Mines Company stock remaining 
inthe corporation treasury; they did not expose Keane; 
they did not investigate Keane; they did not call for 
a stockholders meeting; they did not try to remove 
Keane; they did not report their knowledge to any 
officer of the law or State’s attorney; they did not 
tale any step against Keane that would be consistent 
with the usual, ordinary action which would be taken 
by any stockholder against an officer of his corpora- 
fion, who such stockholder knew to be corrupt, and 
who such stockholder knew had misappropriated prac- 
tically all of the assets of the corporation for his own 
benefit. Surely with this in mind, the only possible 
logical deduction to assume therefrom is that appellees 
made no complaint or report of any kind, nor took any 
action.of any kind, because of the payment to them 
in the stipulated judgment by Keane of the balance of 
all Clayton Silver Mines Company stoch remaining 
in appeliant corporation’s treasury. Duress of Keane 
seems apparent, for the facts indicate that after the 
settlement was made, no action of any kind was taken 
hy these appellees, despite their knowledge of Keane’s 
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deeds, and it remamed for the Securities and Kachange 
Commission to compel the disclosure of Keane’s mis- 
deeds to the other stockholders. No disclosure what- 
soever was made or attempted by appellees who had 
knowledge of the misdeeds and who profited in the 
settlement. Likewise, pertinent rules and important 
observations are made in respect to the above situa- 
tion, in the following: Restatement of the Law of 
Judgments—Section 122, comment ‘a’, page 593; com- 
ment ‘b’, page 594, the latter part thereof which is as 
follows: 


‘Likewise a person who has been harmed by a 
judgment obtained as the result of collusion be- 
tween his representative and the representative 
of the other party is entitled to equitable relief 
upon discovery of the facts if other methods of 
relief are not then available.”’ 


Paragraph ‘e’ and illustrations, page 595; and para- 
eraph ‘d’, page 596. 


Vv. 
The court likewise erred in not finding: 


(a) That there is an obligation upon appellees to 
return the fruits of the stipulated judgment which they 
collusively acquired (see dissenting opinion) ; 


(b) That appellees were in trustee relationship to- 
ward the stockholders entitled to the dividend (see 
dissenting opinion) ; 


(ce) That the appellees could have effectively sued 
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to prevent Keane from further stealing the corporate 
assets which gave value to the Class ‘‘A’’ common stock 
as well as all the other outstanding stock, or to remove 
Keane as president (see dissenting opinion). 


CONCLUSION 


We believe that this court by its opinion gives much 
more to the appellees than they even asked for when 
they commenced their action against F. C. Keane and 
appellant corporation in June of 1945. Appellees at 
that time were obviously seeking the Clayton Silver 
Mines Company stock remaining in the appellant’s 
treasury for their own. In addition to securing all of 
that stock, appellees by their stipulated judgment se- 
cured the following judicial approval as to common 
Class ‘‘A,’’ non-assessable stock, which appellees held: 


‘That the common stock ‘‘Class A’’ of the de- 
fendant, Independence Lead Mines Company, in- 
cluding the 600,000 shares owned by the plaintiffs, 
as aforesaid, has, possesses, and is entitled to the 
same and identical rights, privileges and benefits, 
share for share, as the common stock of the said 
fudependence Lead Mines Company, the only dif- 
ference or distinction between the common stock 
and the common stock “Class A’’ being that the 
latter is not subject to assessment.’ (Italies sup- 
plied.) (Tr. page +9,50.) 


From the above, it can be seen that the issuable con- 
troversy, which is of the greatest importance to the 
appellant corporation and to all of its assessable com- 
mon stockholders, has gone by default of Keane and 
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appellees, and as a result of their collusion and con- 
nivance in securing judicial approval. 


It is indeed ironic that the decree mentions ‘“‘the 
only difference or distinction between common stock 
and the common stock Class “A’’ being that the latter 
is not subject to assessment.’’ In other words, the 
opinion says that common stock Class ‘‘A’’ is entitled 
to profits and dividends and all advantages of a fi- 
nancial nature accruing to any of the common stock 
held by common stockholders in many States of the 
United States; and the court is further judicially ap- 
proving a situation where the common stockholders 
who have paid assessments on their stock to keep the 
corporation in business must continue to do so when 
assessments are levied; and the court is likewise ju- 
dicially approving appellees’ right to be free from 
any contribution, assessinent, or payment to the cor- 
poration for any expense necessary to the corpora- 
tion’s life. At the present time appellees are given a 
lifetime moratorium on the payment of any stock ob- 
ligation to the upkeep and life of this corporation. 
We submit to this Honorable Court, that this situa- 
tion has fraudulently been brought into existence with- 
out even allowing the corporation to defend against 
the unjust claims of appellees, because of the con- 
nivance and collusion between appellees and Keane, 
the alleged president of the appellant corporation. 


Furthermore, if the judgment of the court is to 
stand, we will be confronted with a situation in whieh 
the appellees may claim and possibly sustain their 
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right to vote their 600,000 shares of Class ‘‘A’’ com- 
mon stock, something which they have never been 
able to do before they secured the stipulated judg- 
ment. The court’s opinion constitutes Judicial ap- 
proval of the transfer of tremendous control to ap- 
pellees without even allowing the corporation a voice 
to oppose the same. The right to vote stock 1s most 
valuable, and the control of the appellees by virtue of 
the validity of their 600,000 shares of common stock, 
Class ‘‘A,’’ will be exercised in perpetual derogation 
of the right of the corporation to ever question its 
validity. 


Therefore the appellant respectfully submits that 
a rehearing should be had and the decision be revised 
as to both law and fact, believing that a re-examina- 
tion of the record made by the court after rehearing, 
wherein counsel may be able to assist the court better 
to examine the records, files and briefs in this cause, 
will result in a revision and reversal of the decision 
herein, and that a miscarriage of justice will occur if 
this case is not reversed. 


Respectfully submitted, 
R. Max Errer, 


WitiiaM E. CuLLEN, 
Watrer H. Hanson, 


Attorneys for Appellant. 
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CERTIFICATE 


I hereby certify that in my judgment the foregoing 
petition for rehearing is well founded, and that it is 
not mterposed for delay. 


Respectfully submitted, 


R. Max Errer. 


